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Jefferson County Association of REALTORS®                   September 8, 2009 

Government Affairs Committee 

219 W. Patison Street 

Port Hadlock, WA 98339 

 

BoCC – SMP Comments 

PO Box 1220  

Port Townsend, WA 98368 

 

County Commissioners, 

 

We are writing a formal response to the Shoreline Master Plan (SMP) update and changes that 

will be taking place should it be implemented as recommended by the Department of 

Community Development (DCD). While we understand the value and importance to our 

community and to the environment of clean waterways and shorelines, we also recognize that, 

with 70% of our shorelines already developed, the Department of Ecology (DOE) and DCD have 

not been able to demonstrate a showing of harm to suggest that the stringent regulations being 

proposed are necessary.  The update of the SMP is required.  Dramatic sweeping changes to the 

existing Plan are not required.  This SMP update goes far beyond what should be necessary, 

given the health of our shorelines and our existing development restrictions. We offer our 

thoughts, concerns and continue to seek answers to our questions. 

 

I. “Open” Public Process Left Out Landowners and Had a Strong Agency Focus 

 

The technical and policy advisory committees were made up largely of government and tribal 

representatives, with 12 members each plus alternates.  Other than ESA Adolfson, there was not 

one scientist or expert from the private sector serving on the STAC. Understandably, there were 

no waterfront property owners serving on the STAC.  Even the SPAC was comprised of 

representatives from the state, tribes, and special interest groups, aquaculture being one of them. 

Both the Jefferson County Home Builders and the Jefferson County Association of Realtors® 

had a representative serving on the SPAC.  However, there was only one citizen selected to 

represent the perspective of the waterfront property owner. The public comment procedure that 

was held during the seven months allowed for large amounts of public comment and many 

changes were made accordingly. That being said, the DCD draft has reversed many of the 

substantive changes made by the PC and thus invalidated the voice of the public. Why is it that 

there were not more waterfront property owners involved in the process, and more 

acknowledgement of the public voice in the DCD recommendations? 
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II. Matching Regulation to Demonstrated Harm 

 

We believe that the focus of updating the County’s SMP must center on the idea of equating the 

real impacts currently demonstrated on the shorelines of Jefferson County to those specific areas 

where it is shown increased regulations are necessary. It is acknowledged that the shorelines of 

Jefferson County are in good condition, but the regulations on many aspects of shoreline 

development are being heightened to levels that go far beyond those provided for in the 

Shoreline Management Act (SMA.) We believe the County should look at the actual shoreline 

designations and be required to show where harm to the shorelines has or is likely to occur in 

order to dramatically increase protections. 

 

III. The Threat From Development Not Realistic 

 

As it stands currently, 70% of the shorelines in Jefferson County have been developed under 

current regulations and there are still healthy essential functions and values. This being the case, 

it stands to reason that far stronger regulation on shoreline development is not necessary in order 

to maintain healthy waterways. We do not believe that the current freshwater science being used 

is credible, and does not support the necessity for such regulation or the broad use of 

designations of Natural and Conservancy that are being overwhelmingly used in the 

characterization of the county shorelines. 

 

In the event that the BoCC and Department of Ecology (DOE) believe that the remaining 30% of 

growth will far exceed that of the previous development, we feel that the burden lies with the 

county to prove such a claim and not just regulate it without the appropriate peer-reviewed 

science to back it up.  

  

IV. Residential Use 

 

We believe that the draft SMP has failed in its legal duties set forth to protect single family 

residential use. The purpose and intent of the SMP is to “Guide the future use and development 

of Jefferson County’s shorelines in a positive, effective, and equitable manner consistent with the 

Washington State Shoreline Management Act of 1971 (Revised Code of Washington (RCW) 

90.58) as amended”.  Put simply, a one size fits all approach to requiring a 150 foot buffer across 

all land designations does not meet the criteria set by the SMA. 

 
The language in the Washington Administrative Code (WAC) 173-26-176 states, regarding 

shoreline use by people, "alterations of the natural condition of the shorelines of the state, in 

those limited instances when authorized, shall be given priority for single-family residences and 

their appurtenant structures..." It goes on to reference WAC 90.58.100(6), which "shall contain 

standards governing the protection of single-family residences and their appurtenant structures 

against damage or loss due to erosion control."  

 

The County makes no mention of these goals. Further, the focus is on ecologic functions, 

providing for “significant” protections, while the term “significant” and “substantial” was 

removed from DCD’s recommendations in relation to adverse impacts from residential 

development.  Why would that be?  
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Residential use as a preferred use is even acknowledged in the proposed SMP. The barrage of 

impacts that will be borne by residential property suggests quite the opposite though; 150’ 

buffers, common line setback changes, new and dramatic restrictions in vegetation conservation 

policies, further restriction of beach access, prohibition of docks, restrictions in the size of the 

building envelope, restrictions in the size of structure built, remodeled, or rebuilt due to loss from 

fire, earthquake, etc.  The regulations being placed are onerous and will serve to overwhelmingly 

dissuade residential shoreline development, not promote it as a preferred use.  

 

V. Compensating Property Owners 

 

In no uncertain terms, the updated SMP will drastically change the ways in which shoreline 

property will be able to be used and developed. Potential views will be reduced due to buffers 

and setbacks, potential home size is and will be reduced, Accessory Dwelling Units (ADUs) are 

banned in some designations, and waterfront use and access is reduced for the property owner, 

but expanded on private properties for access by the public.  

 

The loss in development potential will come with a corresponding loss in assessed value. This 

loss will be borne first by the individual property owner who has bought a piece of property with 

expectations of use that do not coincide with the new regulations. These property owners have 

also been taxed on this value for the length of their ownership, yet they will not be able to use it 

to the potential for which they have been paying. Next, the tax shift in values will be borne by all 

other property owners. This effect is not acknowledged or compensated for in the proposed SMP. 

 

VI. Shoreline Buffers 

 

Standard buffers and setbacks have been adopted for all of the various land use designations. 

While we are not scientific experts, we would hope that the science that is applicable to 

individual areas is present to support the distance chosen for each of the designations. We feel it 

is an error to impose deep buffers and setbacks on property owners when applicable and peer-

reviewed science is not present to support such a regulation. 

 

During the seven month Planning Commission (PC) review of the SMP, extensive public 

testimony was put forward and PC deliberations resulted in a recommended 50 foot buffer in the 

Shoreline Residential and High Density designations.  We believe that the county should be 

accepting of this buffer width even in the face of questionable DCD recommendations that the 

Fish and Wildlife Habitat Conservation Area standards must apply to the SMP.  

 

Along the same lines, we believe that the County should push for the common line buffer 

(setback) as it was supported by the PC. The extension to 300 feet over the 50 feet recommended 

by DCD allows for greater flexibility for Jefferson County residents and provides them the 

ability to build homes that will have comparable views to those of their neighbors.   
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VII. The Reality of Work and Time 

 

The update to the SMP as currently presented grants additional responsibilities to the 

administrator and enforces new regulations on the visibly challenged DCD. In the face of budget 

cuts that have already shortened the work week and seen a downsizing of DCD staff and 

services, we believe that it is an error to require a short staff to oversee a plan such as this with 

all the possible permitting delays that could result.   

 

Another area of concern for the workload of DCD is the added process, cost, and timing for 

issuing the numerous Conditional Use Permits (CUPs) that will be required. These permits far 

increase the level of oversight necessary and, in many cases, require approval from DOE.  This 

further delays the process and takes the decision-making power outside of the County. We hope 

the county keeps in mind that goal #7 of the Growth Management Act requires timely permitting 

and was even a central promise in the passage of such act. In previous times of public comment 

we have asked how DCD plans to handle such a task and we have not received a satisfactory 

response. 

 

VIII. Clarification of the “Natural” Designation 

 

In the definition section of the SMP, there is no definition present for the term “Natural” yet 41% 

of properties affected are in this designation.  Natural designation will require Administrator 

approval and oversight by DOE in the approval of applications.  This creates a loss of local 

authority over land use and levels of uncertainty and added costs for the landowner.  In addition, 

there is no opportunity or process for a landowner to challenge the designation in the SMP as it 

relates to a specific parcel.  

  

The purpose statement in the PC/DCD versions of the SMP does not include the crucial qualifier 

"intolerant of human use" contained in the purpose statement of WAC 173-26-211(5)(a)(i). The 

purpose and criteria in the WAC guidelines make it clear the Natural designation was meant to 

be used discriminately. Both the PC and DCD versions contain one criteria "The shoreline has 

the potential to return to near natural (PC) / regain natural (DCD) conditions with minimal or no 

restoration activity" that isn't in the WAC criteria. 

 

IX. Ability to Use Docks 

 

We feel that there should be no difference between the number of docks allowed for in 

subdivision and non-subdivision properties. The decision of a resident to live in a subdivision 

should not dictate their ability to engage in recreational boating and the docking that is 

accompanied by such an act. The ratio of three properties to one dock in subdivisions does not 

allow adequate space. The two to one ratio should be extended to the subdivision residents. 
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X. Site Specific vs. Programatic 

 

The shift from the current SMP to the proposed update presents a major shift in function, from a 

site-specific approach on all shoreline property, to one that is programmatic. We feel that it is an 

error to pursue policy in this manner – promoting a one size fits all approach in lieu of 

considering individual circumstances to reach individual decisions.   

 

To support this comment, 88% of existing dwellings on the shorelines are said to already adhere 

to the proposed regulations.  This development approval comes after independent site-specific 

studies that qualify where, in relation to the bluff, a home should be built. The application of 

stringent regulations to the remaining 30% of undeveloped properties will create unintended 

consequences and a 2
nd

 tier of waterfront property owners and values.  The reward, in this case, 

does not appear to match the cost.  

 

XI. Areas of Ambiguity 

 

The SMP contains a number of areas that we feel are not properly defined or the necessity of 

language is not clear.  

 

As part of our public comment, at this point in time, we would like to include some questions, 

some which have been previously submitted to DCD.  We hope to have clear answers to these 

questions in order to further our understanding of the rationale behind the program elements and 

the application of the new regulations on the ground.  

 

QUESTIONS: 

 

1)What is the science to support, and the reasoning behind, a generic buffer being applied? 

 

2) How can the entire shoreline area be considered as a critical area? Is this based on federal 

ESA listings, and if so, how is it applied? 

 

3) What are the implications of the Anacortes vs. Futurewise decision, and are there other cases 

settled, or pending? 

 

4) How does the CIA and Shoreline Inventory establish a baseline of understanding of present 

and future development trends, and how is this applied? 

 

5) Over 70% of the shoreline is already developed and we have healthy shoreline functions and 

values – what is the science or reasoning to show that future development trends will harm those 

functions and values? 

 

6) How can freshwater science be used to determine effects and impacts on saltwater shorelines? 

 

7) How can DOE become the determining factor in oversight of permitting options (41% 

natural)?  How does this work, who makes the decisions, based on what, and what is the cost and 

time frame that the applicant must bear? 
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8) What impacts are being avoided by the application of these regulations to residential shoreline 

development?  

 

9) Can it be shown that the existing protection standards are not working – and to what extent 

can this be shown?  Do we have a problem statement? 

 

10) Where in the SMP does the regulation exceed requirements established in the SMA – who is 

the proponent and what is the reasoning? 

 

11) If shorelines are to be regulated under the SMA, how can the CAO FWHCA’s apply? Does 

this mean that DOE is now regulating the CAO’s? 

 

12) What level of performance and timeliness will be required of DCD (and DOE as oversight) 

in the exploration of feasibility for the development or expansion of a parcel?   

 

13) What are the future impacts to the large number of non-conforming parcels that are being 

created from the SMP?  Will this be applied to title? 

 

14) How can the setbacks and buffers be arbitrarily applied and what is the science to suggest 

they are necessary for each designation? 

 

15) How does DCD and DOE qualify the costs to the landowner in loss of property use and 

value, and the increased tax burden – if they are not required to do so, why not? 

 

16) Why are ADU’s prohibited in the Natural designation? 

 

17) Why are the words “significant” and “substantial” removed in so many places from DCD’s 

recommendation? 

 

18) Why is the wording in DCD’s recommendation changed to “existing” as it pertains to 

Agriculture? 

 

19) How many waterfront subdivisions have been approved since 1998? 

 

20)What is the scientific basis for the designation of Priority Aquatic? 

 

21)What is the necessity of regulating airspace above shoreline property? 

 

22)The proposed SMP regulates every inch of shoreline – every inch is owned by someone who 

will have to bear the costs and limitations of these regulations.  Where is the human element?  

Regarding no net loss of ecologic functions – what is the loss as an unintended consequence to 

the property owner and value of same? 
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23)Will existing waterfront communities be limited in the future to improvements to their 

properties as they all become non-conforming by the update? 

 

24)Subdivisions of 4 or more are to be required to provide 30% land mass with access to the 

beach where possible.  How can we expect public access and view when the SMP indicates this 

is not something a landowner should require? 

 

Thank you for your consideration of our comments and questions.   

 

Sincerely, 

 

 

 

 

 

Teren MacLeod, Realtor® 

JCAR Government Affairs Chair 

 

 

 

 

 

 

 

 

 
 


